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Rights are features of human beings that are attributed to them in virtue of their capacity for moral responsibility.  To say that we are responsible for our actions is to say that we can be held accountable for them by our fellow moral agents.  If I have a responsibility – an obligation – to another person, then it would be an injustice if I were to fail to fulfill that responsibility.  And if someone were to interfere with my fulfillment of that responsibility in a way that was itself unjust, she would be interfering with my right to the fulfillment of my responsibility.  Justice and rights are coordinate concepts: being just means respecting the rights of others.  When rights and responsibilities systematically conflict, the link between justice and rights is broken, and either justice or rights is sacrificed.

Theses about rights: 

Liberals generally believe in a parsimony of rights, that is, that it is better to have only a few fundamental (or “connate”) rights that are well defined.  Other rights, such as your right to wear a particular shirt or to vote in a particular club (“adventitious” rights) are acquired on the basis of the exercise of a well defined and relatively simple or small set of fundamental rights.

Social Democrats generally believe that the more rights the better; if rights are a good thing, like money or health, then rational persons should want more of them.  Thus, they tend to believe that

A. the more rights, the better; and

B. the evolution of rights has culminated in the welfare state (and perhaps new categories of “group-differentiated rights,” “ecological rights,” etc.)

The British sociologist T. H. Marshall put the Social-Democratic (or Socialist) approach quite clearly in his influential book Citizenship and Social Class (Cambridge: Cambridge University Press, 1950), which was based on a series of lectures he gave at Cambridge University in 1949:

“The basic human equality of membership . . . has been enriched with new substance and invested with a formidable array of rights.” (p. 9)

In Marshall’s formulation, the evolution of rights had three stages, comprising civil rights, political rights, and social rights:

“The civil element is composed of the rights necessary for individual freedom—liberty of the person, freedom of speech, thought and faith, the right to own property and to conclude valid contracts, and the right to justice.  The last is of a different order from the others, because it is the right to defend and assert all one’s rights on terms of equality with others and by due process of law.  This shows us that the institutions most directly associated with civil rights are the courts of justice.  By the political element I mean the right to participate in the exercise of political power, as a member of a body invested with political authority or as an elector of the members of such a body.  The corresponding institutions are parliament and councils of local government.  By the social element I mean the whole range from the right to a modicum of economic welfare and security to the right to share in the social heritage and to live the life of a civilized being according to the standards prevailing in the society.  The institutions most closely connected with it are the educational system and the social services.” (p. 11)

I believe that the Social-Democratic approach has serious difficulties.  Rather than offering a perfection of the Liberal approach to rights, it ultimately eliminates rights from legal and political discourse and replaces the exercise of rights on the part of the people with the exercise of powers on the part of the state. 

What follows is a critique, along with a presentation of the history and structure of the theory of rights.

The Emergence and Function of Legal Rights

The idea of rights has a history.  Systems of rights develop over time, and are – in general – not the product of any conscious human design.  Those systems of rights that generate social harmony and progressive societies are those that provide guides to action that yield harmonious results.  Such rights systems are called compossible – meaning that the rights they specify are capable of being jointly performed.  They do not entail rights that conflict.  Theories or rights that suffer from logical problems of incoherence, circularity of reasoning, or infinite regresses will generate conflicting “rights” and social, legal, political, or military conflict.

Thesis of logical coherence and justiciability: there is a connection between the structure of reality, between the compatibility of actions, and the logical structure of theories of rights.  Rights theories that generate logical contradictions or contradictory assignments of rights will generate social conflicts and chaos.  Social order has its requirements and those requirements will have their analog in the structure and the theory of rights that accompany a social order.  Just as the architectural and engineering plans for a building must not contradict mathematical and physical principles if the building is to serve its function (assuming that its function is not to collapse on its inhabitants), so the rules of social order, including rights, must not contain contradictions or violate basic principles of inference if the social order is to serve its function, indeed, if social order is to exist at all.

For rights to function within a theory of justice: 

A) they must be action guiding; and

B) the actions toward which they guide agents must be compossible actions, i.e., actions that can be jointly performed, as defined in physical (or “extensional”) terms.

C) together, criteria A and B create the conditions for what F. A. Hayek calls an “order of actions”:

"What is required if the separate actions of the individuals are to result in an overall order is that they not only do not unnecessarily interfere with one another, but also that in those respects in which the success of the action of the individuals depends on some matching action by others, there will be at least a good chance that this correspondence will actually occur."

-- F. A. Hayek, Law, Legislation, and Liberty: Volume I, Rules and Order (Chicago: University of Chicago Press, 1973), pp. 98-99.

Thomas explained similarly why property is necessary:

“because a more peaceful state is ensured to man if each one is contented with his own.  Hence it is to be observed that quarrels arise more frequently where there is no division of the things possessed.”

--Thomas Aquinas, Summa Theologica, Iia, IIae, Q. 66

A few useful concepts and definitions

Objective Right

The just or right ordering of society; what is itself just or right; the focus is on the just action, rather than the recipient of the action; “this is what’s right”

Aristotle’s definition of right/justice: “that disposition (habit) which renders men apt to do just things, and which causes them to act justly and to wish what is just.” –Aristotle, Nicomachean Ethics, V, i., 1129-a8-9

Subjective Right

The right of the acting subject; the focus is on the claim of the actor or the recipient of an action; “it’s my right to do that/receive that/be free from that”

Ulpian’s definition of right/justice: “Justice is a steady and enduring will to render unto everyone his right.  1.  The basic principles of right are: to live honorably, not to harm another person, to render to each his own.  2.  Practical wisdom in matters of right is an awareness of God’s and men’s affairs, knowledge of justice and injustice.” 

--Ulpian, cited in Digest of Justinian, I, I, 10

Harmonization of Subjective and Objective Right

Fusion of the two concepts of right in the work of the scholastic writers to form a harmonious system:

“It would seem that lawyers have unfittingly defined justice as being the steady and enduring will to render unto everyone his right.  For, according to the Philosopher (Ethics, V, i.), justice is a habit which renders a man apt to do what is just, and which causes them to act justly and to wish what is just….I answer that, The aforesaid definition of justice [from the Digest of Justinian] is fitting if understood aright.  For since every virtue is a habit that is the principle of a good act, a virtue must needs be defined by means of the good act bearing on the matter proper to that virtue.  Now the proper matter of justice consists of those things that belong to our intercourse with other men….Hence the act of justice in relation to its proper matter and object is indicated in the words, Rendering to each one his right, since, as Isidore says (Etym. X), a man is said to be just because he respects the rights (ius) of others.” 

-- Thomas Aquinas, Summa Theologica, IIa, IIae, Q. 58

When all of the subjective rights of individuals are respected, the result is objective right – a just social order.

 “Right is . . . the sum total of those conditions within which the will of one person can be reconciled with the will of another in accordance with a universal law of freedom.”  

-- Immanuel Kant, Political Writings, Hans Reiss, ed., H. B. Nisbet, trans. (Cambridge: Cambridge University Press, 1992), p. 133


Liberal rights are based on the equal right of every person to his or her own person and proceed from a foundation of radical equality.  Such rights are known as “innate” or “connate” rights – they are ours from birth.  “Acquired” or “adventitious” rights – those that result from some act or condition of a person – may be “unequal” precisely because the acts, conditions, and so on of individual persons may differ or be unequal.  What matters for social cooperation and harmony is that the rights that are generated through social intercourse sum up to one in which “the will of one person can be reconciled with another in accordance with a universal law of freedom,” i.e., they yield social harmony and objective right.

“An innate right is one that belongs to everyone by nature, independently of any juridical act; an acquired right requires such an act.  

Innate property can also be called internal property (meum vel tuum internum), for what is external must always be acquired. 

Freedom (independence from the contraint of another’s will), insofar as it is compatible with the freedom of everyone else in accordance with a universal law, is the one sole and original right that belongs to every human being by virtue of his humanity.”

--Immanuel Kant, The Metaphysical Elements of Justice, John Ladd, trans. (New York: Macmillan Publishing Co., 1985)

The kinds of rights that generate such freedom generally have a “negative” character, they require that we not harm others.  As Adam Smith pointed out, 

“Mere justice is, upon most occasions, but a negative virtue, and only hinders us from hurting our neighbour.  The man who barely abstains from violating either the person, or the estate, or the reputation of his neighbours, has surely very little positive merit.  He fulfills, however, all the rules of what is peculiarly called justice, and does every thing which his equals can with propriety force him to do, or which they can punish him for not doing.  We may often fulfill all the rules of justice by sitting still and doing nothing.” 

-- Adam Smith, The Theory of Moral Sentiments, A. L. Macfie and D. D. Raphael, eds. (Indianapolis; Liberty Classics, 1982), p. 82

“Social” rights (usually referred to by American writers as “welfare rights”), on the other hand, are often characterized as having a “positive” character.  They are claims to the positive actions of others, rather than to their “negative” forbearance.

Consider the Universal Declaration of Human Rights, passed on December 10, 1948 by the General Assembly of the United Nations.  The first twenty-one articles set forth a series of clearly liberal rights.  The next eight articles set out allegedly human rights of a “positive form.”  According to Article 24, “Everyone has the right to rest and leisure, including reasonable limitation of working hours and periodic holidays with pay.” And according to Article 25, “Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.”

These rights are typically characterized as an advance over the merely negative rights of the classical liberal tradition.  A typical account of the history of rights (see T. H. Marshall, cited above) goes as follows:

First came “Legal Rights” (classical liberal rights)

Then came “Political Rights” (classical liberal rights)

Then came “Social Rights” [and maybe even ecological rights]

It is asserted that if rights are a good thing, then it must be better to have more and more of them.  Welfare rights [and ecological rights] are just the next step[s] over the classical liberal accomplishments of legal and political rights.

I disagree.  In fact, the assertion of such rights is not the completion of the theory of rights, or the logical next step in the development of rights, but in fact represent the negation of rights, for the following reasons:

Problems with “social” or  “positive” rights:

1.  Such allegedly “human” rights end at the borders of nation states:

If human rights apply to all humans, and

If it is a human right to receive adequate medical care (e.g., an annual CAT scan), and

If Mexicans do not have the right to an annual CAT scan, then

We must conclude that, 

Mexicans are not human

There is something wrong with a theory of  “human rights” that require that we conclude that Mexicans [Russians, Chinese, etc.] are not humans.  (There is a close connection between such group-limited positive rights and xenophobia, racism, nationalism, and other forms of hatred of “outsiders.”)

2.  Such rights generate conflicts of rights, and not social harmony.

The theoretical formulation of rights that is compatible with such rights claims is called the “interest” or “benefit” theory of rights.  One prominent proponent of the interest theory, defines a right as follows:

 “‘X has a right’ if and only if X can have rights, and, other things being equal, an aspect of X’s well-being (his interest) is a sufficient reason for holding some other person(s) to be under a duty.”  -- Joseph Raz, The Morality of Freedom (Oxford: Oxford University Press, 1986) p. 166

Since interests are dynamical and conflict, rights are dynamical and conflict.  According to Raz, “A right of one person is not a duty on another.  It is the ground of a duty, ground which, if not counteracted by conflicting considerations, justifies holding that other person to have a duty.”  (p. 171)  So construed, rights have, as Raz notes, “a dynamical character.”  (p. 185)  

(The alternative theory, to which I subscribe, is called the “choice” theory of rights.  In this approach, the holder of a right is identified as the person with the power to waive the correlative obligation of another.  Let’s say that I loan Bob $10.  I’m the holder of the right to receive $10 only if I’m the person who can waive Bob’s obligation to pay me the $10, e.g., by forgiving the debt. The choice theory is thus about the distribution of freedom; it’s about choices.  According to the interest theory, in contrast, there is no connection between having an interest, and thus a right, and having the power to waive a duty of another correlative to it; thus, [allegedly] low wage workers have an interest in receiving at least $X per hour, and therefore have a right to receive at least $X per hour, but they do not have the power to waive the obligation of others to pay them at least $X per hour.  The state has that power, and not the [alleged] beneficiaries.)

But back to the interest theory, which grounds rights on interests and which generates “dynamical” rights and obligations – i.e., rights and obligations that can change unpredictably.  

One of the interest theory’s defenders, and not coincidentally a strong defender of the welfare state, Jeremy Waldron, rather cheerfully admits that rights construed in this manner will conflict with great frequency:

“I shall argue as follows: first, that if rights are understood along the lines of the Interest Theory propounded by Joseph Raz, then conflicts of rights must be regarded as more or less inevitable; second, that rights on this conception should be thought of, not as correlative to single duties, but as generating a multiplicity of duties; and third, that this multiplicity stands in the way of any tidy or single-minded account of the way in which the resolution of rights conflicts should be approached.” --“Rights in Conflict,” in Jeremy Waldron, Liberal Rights: Collected Papers 1981-1991 (Cambridge: Cambridge University Press, 1993), p. 203

Waldron takes up the challenge of Maurice Cranston to such interests-as-rights or rights-as-interests theories: 

“If it is impossible for a thing to be done, it is absurd to claim it as a right.  At present it is utterly impossible, and will be for a long time yet, to provide ‘holidays with pay’ [per Article 24, Universal Declaration of Human Rights] for everybody in the world.” – Maurice Cranston, “Human Rights: Real and Supposed,” in D. D. Raphael, ed., Political Theory and the Rights of Man (Bloomington: Indiana University Press, 1967),  p. 50

Waldron’s defense is remarkable for the way in which it openly rejects the idea of a right as a moral claim of a person:

“But for each of the inhabitants of these regions, it is not the case that his government is unable to secure holidays with pay, or medical care, or education, or other aspects of welfare, for him.  Indeed, it can probably do so (and does!) for a fair number of its citizens, leaving it an open question who these lucky individuals are to be.  For any inhabitant of these regions, a claim might sensibly be made that his interest in basic welfare is sufficiently important to justify holding the government to be under a duty to provide it, and it would be a duty that the government is capable of performing.  So, in each case, the putative right does satisfy the test of practicability.  The problems posed by scarcity and underdevelopment only arise when we take all the claims of right together.  It is not the duties in each individual case which demand the impossible . . . rather it is the combination of all the duties taken together which cannot be fulfilled.  But one of the important features of rights discourse is that rights are attributed to individuals one by one, not collectively or in the aggregate.”  “Rights in Conflict,” in Jeremy Waldron, Liberal Rights: Collected Papers 1981-1991 (Cambridge: Cambridge University Press, 1993), p. 207  

(The last point trades on an equivocation in the terms “individual” and “collective”--believing that individual rights must be compossible is not the same as believing that collectives have rights, but of greater significance is the naiveté Waldron exhibits when reducing to the only issue “the open question of who these lucky individuals are to be.”  Does Waldron expect a lottery to be held in poor countries in which government have the power to determine who these “lucky individuals are to be,” or does he think some sort of favouratism--familial, ethnic, bribe-induced, religious, etc.--might be more likely?  For another attempt to construct an interest theory and the logical problems it entails, see my extended review of Stephen Holmes and Cass Sunstein, The Cost of Rights: Why Liberty Depends on Taxes, in the reading packet.)

Another response has been to brush the problem aside.  Thus, Matthew H. Kramer argues that,

Unlike a duty to do φ and a liberty to abstain from doing φ, a duty to do φ and a duty to abstain from doing φ are not starkly contradictory.  They are in conflict rather than in contradiction.  Though the fulfillment of either one must rule out the fulfillment of the other, the existence of either one does not in any way preclude the existence of the other.  (Matthew H. Kramer, “Rights Without Trimmings,” in Matthew H. Kramer, Nigel Simmonds, and Hillel Steiner, A Debate over Rights: Philosophical Enquiries [New York: Oxford University Press, 2000], p. 19)
That is to say, the two statements are not logically contradictory; only the fulfillment of the duties they enjoin is impossible.  (Some) logicians may be comforted by such remarks, but the parties to social conflict probably will not be.  

Conflicting rights undermine and destroy rights.  If Randy and Tom both have non-compossible rights, i.e., rights that conflict, then when the government decides whose “right” will be respected, it will be on the basis of something other than right, for we stipulated that both of us have the right to possess and consume the object, or take the action, or whatever.

In contrast, John Locke addressed the issue of the compossibility of rights:

“The duties of life are not at variance with one another, nor do they arm men against one another, a result which … follows of necessity from the preceding assumption [that men are under an obligation to do what cannot be realized], for upon it men are, as they say, by the law of nature in a state of war; so all society is abolished and all trust, which is the bond of society.” John Locke, Essays on the Law of Nature VII, Political Essays, ed. by Mark Goldie (Cambridge: Cambridge University Press, 1997), p. 132 (emphasis added)

These issues are not merely of theoretical significance: consider the case of tobacco litigation in the United States of America:

1994 Florida statute: “It is the intent of the Legislature that Medicaid be the payer of last resort for medically necessary goods and services furnished to Medicaid recipients.  All other sources of payment for medical care are primary to medical assistance provided by Medicaid.  If benefits of a liable third party are available, it is the intent of the Legislature that Medicaid be repaid in full and prior to any other person, program, or entity.  Medicaid is to be repaid in full from, and to the extent of, any third-party benefits, regardless of whether a recipient is made whole or other creditors are paid.  Principles of common law and equity as to assignment, lien, subrogation, comparative negligence, assumption of risk, and all other affirmative defenses normally available to a liable third party, are to be abrogated to the extent necessary to ensure full recovery by Medicaid from third-party resources.”  Translation: to the extent necessary to make the shareholders of tobacco firms pay for the right to medical care guaranteed by the state, the rights of the shareholders are hereby suspended.  

Case of campaign finance “reform” in American Politics

“What we have is two important values in direct conflict: freedom of speech and our desire for healthy campaigns in a healthy democracy.  You can’t have both.”  

--Rep. Richard Gephardt (D-Mo.) (Gephardt is the current Minority Leader – and possible future Majority Leader – of the U.S. House of Representatives)

Translation: since we have an interest in “healthy campaigns” (whatever that means) we must give up our interest in freedom of speech.  

Lesson:

When “interests” become rights, there are no longer any rights, but a balancing act by the sovereign, whether king, the legislator, or whomever.

This importance of stability of rules was well understood by James Madison, the principal author of the U.S. Constitution:

“The internal effects of a mutable policy are still more calamitous.  It poisons the blessings of liberty itself.  It will be of little avail to the people that the laws are made by men of their own choice if the laws be so voluminous that they cannot be read, or so incoherent that they cannot be understood; if they be repealed or revised before they are promulgated, or undergo such incessant changes that no man, who knows what the law is today, can guess what it will be tomorrow.  Law is defined to be a rule of action, but how can that be a rule, which is little known, and less fixed?

Another effect of public instability is the unreasonable advantage it gives to the sagacious, the enterprising, and the moneyed few over the industrious and uninformed mass of the people.  Every new regulation concerning commerce or revenue, or in any manner affecting the value of the different species of property, presents a new harvest to those who watch the change, and can trace its consequences: a harvest, reared not by themselves, but by the toils and cares of the great body of their fellow-citizens.  This is a state of things in which it may be said with some truth that laws are made for the few, not for the many.”

--James Madison [Publius], “Federalist Number 62”
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